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PER S. RIFAUR RAHMAN (ACCOUNTANTMEMBER):

The present appeal has been filed by the assessee against

the order of Ld. Commissioner of Income Tax (Appeals)-53,
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Mumbai in short ‘Ld. CIT(A)’ dated 07.03.2018 for AY 2010-

11.

2. The brief facts of the case are, the assessee is engaged in
the business of brokers & traders in forex, shares/securities and
commodities. A search and seizure action u/s 132(1) of the Act
was conducted in the Anand Rathi Group alongwith the other
group concerns on 24.09.13. Consequent to the search operation,
the case of the assessee was centralized u/s 127 vide order dated
09.09.14 for coordinated investigation. Meanwhile, notice u/s
153(A) of the Act was issued on 02.02.15 and served upon the
assessee. In response, assessee filed its return of income
declaring total income of Rs. 10,70,828/- on 11.04.15. The return
of income was accompanied with computation of income,
balance sheet, profit & loss account alongwith the schedules.
Thereafter, notices u/s.143(2) and 142(1) of the I.T. Act, 1961
were issued and served upon the assessee. In response, assessee
filed relevant information as called for and after considering the
detailed submission of assessee, AO rejected the contention of
assessee and made assessment order u/s 143(3) r.w.s. 153A by

observing that assessee has issued share capital with share
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premium to the extent of Rs. 75,00,000/-. In order to verify the
genuineness of the share allotment, he issued summons to M/s
Nihal Mercantile Pvt. Ltd and M/s Brillian Commonsales Pvt.
Ltd. Not satisfied with the submission of the assessee and none
of the parties appeared for confirmation, he made the addition u/s
68 of the Act. Since, AO treated the above transaction as bogus
and accommodation entries, he made further addition of
commission payment which was worked out @ 0.75%.
Accordingly, he made the addition of Rs. 56,250/-. Further, he

made disallowance u/s 14A to the extent of Rs. 2,44 573/-.

3. Aggrieved with the above order, assessee preferred appeal
before Ld. CIT(A) and made the detailed submission before Ld.
CIT(A) with respect to addition/disallowance made by the AOQ,
and Ld. CIT(A) considering the submissions of assessee,

dismissed the appeal of assessee.

4.  Aggrieved with the above order, assessee is in appeal

before us with the following grounds:-

1. The learned CIT (A) has erred in law and on facts

in upholding the additions made by the Assessing
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Officer u/s. 143(3) r.w.s. 153A of the Income-tax Act,

1961 which is invalid and bad in law.

2. The learned CIT(A) has erred in upholding the
addition of Rs.75,00,000/- made by the Assessing
Officer u/s.68 of the Act.

3. The learned CIT(A) has erred in upholding the
addition of Rs.56,250/- made by the Assessing Officer,
being alleged unexplained expenditure @ 0.75% on

aforesaid alleged capital introduced of Rs.75,00,000/-.

4. The learned CIT(A) has erred in law and on facts
in upholding the disallowance made by the Assessing
Officer u/s. 14A of the Act read with Rule 8D of IT.
Rules, 1962.

5. The order passed by the learned CIT(A) is in
violation of principles of natural Justice and bad in

law.

6. The appellant craves leave to add to, amend, alter

or delete all or any of the foregoing grounds of appeal.

5. At the outset, Ld. AR appearing on behalf of the assessee
submitted that all the grounds raised in this appeal are squarely
covered by the consolidated order of Coordinate Bench of

Hon’ble ITAT in ITA 2569 to 2573/Mum/2018 and 2563 &
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2564/Mum/2018 for AY 2010-11 & 2011-12 in the case of Aqua
Proof Wall Plast Pvt. Ltd. vers. DCIT and Others, wherein the
Hon’ble ITAT has decided the issues in favour of assessee. The
grounds and circumstances are exactly similar to the case of
Aqua Proof Wall Plast Pvt. Ltd, therefore he submitted that
Hon’ble ITAT may consider the similar facts in the present

appeal.

6. On the other hand, Ld. DR relied on the orders passed by
the revenue authorities, however he conceded that the similar
grounds raised by the assessee are decided by the Coordinate

Bench of ITAT.

7. Considered the rival submissions and material placed on
record. We notice from the record that the identical grounds
raised in the present appeal has already been decided by the
Coordinate Bench of ITAT in ITA ITA 2569 to 2573/Mum/2018
and 2563 & 2564/Mum/2018 for AY 2010-11 & 2011-12 in the
case of Aqua Proof Wall Plast Pvt. Ltd. vers. DCIT and Others

on merits. For the sake of clarity, it is reproduced below:-
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18. In this view of the matter and considering the
facts and circumstances of this case and also taking
into consideration various case laws as discussed
hereinabove, we are of the considered view that the
assessee has discharged its initial onus to prove
identity,  genuineness  of  transactions and
creditworthiness of the parties by filing various
documents. The AO, without carrying out further
inquiries in order to ascertain the claim of the
assessee, jumped into conclusion on the basis of
financial statements of the subscribers that none of
them had enough source of income to establish
creditworthiness. Therefore, we are of the view that the
AO was erred in making additions towards share
capital u/s 68 of the Income Tax Act, 1961. The learned
CIT(A) without appreciating relevant facts has
confirmed additions made by the AO towards share
capital u/s 68 of the Income Tax Act, 1961. Hence, we
reverse findings of Ld. CIT(A) and direct the AO to
delete the additions made towards share capital u/s. 68
of the Income Tax Act, 1961.

19. Insofar as, additions towards probable
commission payment to entry provides, we find that
since, we have deleted additions made by the AO
towards share capital, consequent additions made

towards probable commission @ 0.75%, on total
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transactions is also incorrect and accordingly, direct
the AO to delete additions made towards commission

estimation.

20. The next issue that came up for our
consideration from ground No.4 of assessee's appeal is
additions towards disallowances of expenditure

incurred in relation to exempt income.

We find that the AO has made additions
towards disallowances of expenditure in the
assessment framed u/s 143(3) r.w.s. 153A of the
I.T.Act, 1961, without reference to any incriminating
material found as a result of search. It is settled
position of law that in order to make any additions in
the assessments, which are framed u/s 153A, the
additions qua incriminating material is a must. Unless,
the AO has incriminating material in his possession to
prove that any item of addition is supported by
incriminating material found, as a result of search, no
additions could be made in the assessments framed u/s-
153A, if such assessment has been completed
/unabated as on the date of search. In this case, the
facts with regard to no reference to incriminating
material, in respect of additions towards disallowances
of expenditure u/s 14A r.w.Rule 8D is not disputed by
the revenue. When, the bench has specifically asked the

Ld. DR about incriminating material, the Ld. DR failed
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to prove that the additions made by the AO towards
disallowances of expenditure is supported by any
incriminating material. Therefore, we are of the
considered view that in absence of any incriminating
material found as a result of search, no additions could
be made in the assessment framed u/s 153A of the I.T.
Act, 1961. This legal proposition is supported by the
decision of Hon'ble jurisdictional Bombay High Court
in the case of CIT vs Continental warehousing
corporation (Nhava Sheva Ltd. (2015) 374 ITR 645,
where the Hon'ble High Court clearly held that in
absence of incriminating material no additions could
be made, in respect of assessment which become final
and no proceedings is pending, as on the date of
search. Therefore, we are of the considered view that
the AO was erred in making additions towards
disallowances of expenditure, in relation to exempt
income u/s 14A r.w. Rule 8D(2), in absence of seized
materials. The Ld. CIT(A) without appreciating the
facts simply upheld the additions made by the AO.
Therefore, we reverse the findings of Ld. CIT(A) and
delete additions made by the AO towards disallowance
of expenditure incurred in relation to exempt income
u/s 14A of the I.T.Act, 1961.

21. In the result, appeal filed by the assesee is

allowed.
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8. Therefore, respectfully following the above decision of
Coordinate Bench of ITAT which is applicable mutatis mutandis
in the present case. Considering the similar facts on record, we
are inclined to accept the submission of Ld. AR. Accordingly, the
grounds raised by the assessee stands allowed.

Q. In the net result, the appeal filed by the assessee stands
allowed.

Order pronounced in the open court on 04.11.2020.
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